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other expenses on medicines paid to
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rg‘l_: ss of society to wife : 2.00,000/-
oss of society to parents : 2,00,000/-
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following are the necessary conditions of this principle :

1. Complete control rests with the doctor,

2. Itis the general experience of mankind that he accident in question does not happen
without negligence. This principle is often misunderstood as a rule of evidence,
which it is not. It is a principle in the faw of torts. When this principle is applied, the
burden is on the doctor/defendant to explain how the incident could have occurred

without negligence. In the absence of any such explanation, Jiability of the doctor
arises.
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] . 1 (2017) CPJ 1 (SC) SHEELA HIRBA NAIK GAUNEKAR

Vs. APOLLO HOSPITALS LTD. ¥ WM Wafea ~urmed o fe ferffRa

-‘diﬂ|§>- 6."We have heard learned counsel appearing on behalf

of the parties of length. Our attention was drawn to the
impugned judgment and order as well as the evidence on
record, including the cross examination of Dr. Mathews.
After a perusal of the evidence on recorded by the
commission that there was medical negligence On the part of
the hospital in not taking proper post operative care of
the deceased, in based o0On legal and substantive evidence
sn record. The same has been properly appreciated by the
commission in exercise of its orginal jurisdiction,
Therefore, we do not find any error, much less any
perversity, in the findings recorded by the Commission so
as to interfere with the impugne order in exercise of
appellate jurisdiction of this court under Article 136 of
~he Constitution of India. Therefore, Civil Appeal No. 4408
of 2005, filed by the Apollo Hospitals Enterprise Ltd. is
‘liable to be dismissed and is accordingly, dismissed.

~ 7. Having ffirmed the findings recorded by the Commission

1 e

~ on the question of medical negligence and deficiency in
services rendered by the respondent-Hospital, We are
required to examine as to whether the amount of compensation

awarded by the commission was just and reasonable. The
Apened

—

,f”fbommission awarded compensation of Rs. 2 Lakh along with

3 _ interest at the rate of 6% per annum. The income tax
declaration filed by the deceased to the Income Tax
department during the financial year in the which death had

occurred is on record as evidence on behalf of the

4
’
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i
! complainant in justification of her claim. According to the
Income Tax return, the annual income of the deceased was

Rs. 5 Lakhs per annum. peducting one-third amount of the
towards the personal expenditure of the deceased comes O

Rs. 3,33000/- (approxlmaLely) As on the date of the death,

the deccased was aged 60 Years. ID terms of the Motor

Vehicles Act, 1988 and the decision of this court in the

V. Delhi Transport
y=vI (2008%)

g P

case of Sarla Verma (Smt.) and others
Corporation and Another, 162 (2009) DLT 278 (SC

SIT 663=1I1 (2009) ACC 708 (SC)=(2009) 6 scC 121, the

appropriate multiplier in the instant case is 9. Thus, the

annual loss of dependency comes to Rs. 29,70000/- Having

regard to the fact that the incident in the instant case

occurred in the year 1996 and the litigation has been going
on for nearly twenty years, it would serve the ends of
justice to award Rs. 40 lakh as compensation. Having further
regard to suffering of the complainant on account of mental

agony, loss of head of the family, loss of consortium and

loss of love and affection, we deem if fit to award a

further consolidated sum of Rs. 10 1lakh under the

abovementioned heads, in accordance with the principles
laid down by this Court in the case of Balram Prasad V.
Kunal Saha and others, IV (2013) ACC 378 (sC)=VIII (2013)
SLT 513=IV (2013) CPJ 1 (5C)=(2014)1 SCC 384 Thus, in the

g
/.c\d"P‘PbQFeat of justice, We deem it fit to award a total amount

/-\‘ & . .
S dﬂ’&s\ 50 lakh as compensation in toto.

\r.\e
8. cd rdingly, the compensation awarded by the Commission

; ngd fied as aforementioned. Further, interst has te be
AJawardéd as 9% per annum, in stead of 6% per annum, from the
of the institution of the complaint till the date of
nayment, applying the principle laid down by the Court in
the case of Municipal Corporation of Delhi, Delhi V. Uphaar

ﬂfi?<9ﬁ21
< ‘}‘ Tragedy Victims Association and Others, VII (2011) SLT

AN :
wrRimy JEEE “J57=1v(2011) ACC 382 (SC)=IV (2011) CRJ 74 (SC)= IV (2011)

cex wrelr  CLT 204 (SC)=(2011) 14 SCC 481.
: et 5. We also modify the order of the commission to the extent
e
R 1 )

vVt imately resulted indeath of Mr. Gaunekar, is also held

-hat RW.1-Mr. Mathews, who performed the surgery which

¥ {able to pay compensation along with the Apollo Hospital.

Applying the principle laid down in the case of Balram
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it would be just and proper if we direct

' prasad (Supral .
Rg. 10 lakhs

with proporlionntn

Mathews tO pay

KW, 1-Dr.
pg. S0 lakb

to the complainant, out of total of
this Order.
3625 of 2005 filed by the

4408 of

which has been awarded by way of

i
j
/ interest
J .

10. Accordingly, Ccivil Appea ] No.

complainant-wife is allowed and civil Appeal No.
2005 filed by the Apollo Hospitals Enterprise bLtd. is
dismissed. We modify the order passed by the Commission,
awarding the compensation at Rs. 2 lakh along with interest
at the rate 6% per annum, Lo paymenl. of compensat;jon of Bs.

50 lakh along with interest at the rate of 9% perannum as
to be paid within

full and final settlement of all claims,
f this

four weeks froom the date of receipt of the copy ©
f the

Will

with

Order. It is once again clarified that the liability ©

' Apollo Hospital and Dr. Mathews towards compensation

be Rs. 40 lakh and Rs. 10 lakh respectively
proportionate interest at the rate of 9% per annum. We
ctor, Dr. Mathews

further make it clear that in case the Do

does not deposit the amount as ordered against him, the

A2 gme shall be p
,ndent Hospita

lainant by the

we further

aid to the appellant comp

1 and recovered from him.

the respondent-Hospital to comply with this order

d)mit compliance report to the Registry of this Court

eight weeks from the date of receipt of the copy of
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